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break a request down into a series of
requests for the purpose of evading the
assessment of fees, OMB may aggregate
any such requests and charge accord-
ingly. One element to be considered in
determining whether a belief would be
reasonable is the time period over
which the requests have occurred.

(d) Advance payments. OMB may not
require a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(1) OMB estimates or determines that
allowable charges that a requester may
be required to pay are likely to exceed
$250. Then, OMB will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, OMB may require the
requester to pay the full amount owed
plus any applicable interest as provided
above or demonstrate that he or she
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the agency
begins to process a new request or a
pending request from that requester.

When OMB acts under paragraph (d)
(1) or (2) of this section, the adminis-
trative time limits prescribed in the
FOIA, 5 U.S.C. 552(a)(6) (i.e., 10 working
days from receipt of initial requests
and 20 working days from receipt of ap-
peals from initial denial, plus permis-
sible extensions of these time limits)
will begin only after OMB has received
fee payments described above.

(e) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). OMB should com-
ply with provisions of the Debt Collec-
tion Act, including disclosure to con-
sumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

[52 FR 49154, Dec. 30, 1987]

§1304.4601
reduction of

§1303.70 Waiver or
charges.

Fees otherwise chargeable in connec-
tion with a request for disclosure of a
record shall be waived or reduced
where it is determined that disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government and is
not primarily in the commercial inter-
est of the requester.

[52 FR 49155, Dec. 30, 1987]
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§1304.4601 Purpose.

(a) This section sets forth OMB’s pol-
icy and procedures under the Ethics in
Government Act of 1978, 18 U.S.C. 207,
and the Office of Personnel Manage-
ment’s implementing regulations, 5
CFR part 737, for determining viola-
tions of restrictions on post-employ-
ment activities and for exercising
OMB’s administrative enforcement au-
thority.

(b) These regulations bar certain acts
by former Government employees
which may reasonably give the appear-
ance of making unfair use of prior Gov-
ernment employment and affiliations.
OMB acts on the premise that it has
the primary responsibility for the en-
forcement of restrictions on post-em-
ployment activities and that criminal
enforcement by the Department of Jus-
tice should be undertaken only in cases
involving aggravated circumstances.

(c) These regulations do not incor-
porate possible additional restrictions
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§1304.4604

contained in a professional code of con-
duct to which an employee may also be
subject.

(d) Any person who holds a Govern-
ment position after June 30, 1979, is
subject to the restrictions under this
section; except that the new provisions
applicable to Senior employees des-
ignated by the Director of the Office of
Government Ethics are effective Feb-
ruary 28, 1980.

§1304.4604 Definitions.

(a) Government Employee includes any
officer or employee of the Executive
Branch, those appointed or detailed
under 5 U.S.C. 3374, and Special Gov-
ernment Employees. It does not in-
clude an individual performing services
for the United States as an independ-
ent contractor under a personal service
contract.

(b) Former Government Employee
means one who was, and no longer is, a
Government employee.

(c) Special Government Employee
means an officer or employee of an
agency who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties on a full-time or inter-
mittent basis for not more than 130
days during any period of 365 consecu-
tive days. This applies whether the
Special Government Employee is com-
pensated or not.

(d) Senior Employee means an em-
ployee or officer as designated in the
statute or by the Director of the Office
of Government Ethics. The Director of
the Office of Government Ethics has
designated civilians who have signifi-
cant decision-making or supervisory
responsibility and are paid at or equiv-
alent to GS-17 or above as Senior Em-
ployees. Civilians paid at the Executive
level are automatically designated by
statute as Senior Employees. (A list of
Senior Employee positions is found at 5
CFR 737.33.)

§1304.4605 Post-employment
tions.

(a) General Restrictions Applicable
to All Former Government Employees:

(1) Permanent Bar. A former Govern-
ment employee is restricted from act-
ing as a representative before an agen-
cy as to a particular matter involving
a specific party if the employee partici-

restric-

5 CFR Ch. Il (1-1-98 Edition)

pated personally and substantially in
that matter as a Government em-
ployee. The government employee is
also restricted from making any oral
or written communication to an agen-
cy with the intent to influence on be-
half of another person as to a particu-
lar matter involving a specific party if
the former Government employee par-
ticipated personally and substantially
in that matter as a Government em-
ployee.

(2) Two-Year Bar. (i) A former Gov-
ernment employee is restricted for two
years from acting as a representative
before an agency as to a particular
matter involving a specific party if the
employee had official responsibility for
that matter. The former Government
employee is also restricted for two
years from making any oral or written
communication to any agency with the
intent to influence on behalf of another
person as to a particular matter in-
volving a specific party if the employee
had official responsibility for that mat-
ter.

(i) In order to be a matter for which
the former Government employee had
official responsibility, the matter must
actually have been pending under the
employee’s responsibility within the
period of one year prior to the termi-
nation of such responsibility.

(iii) The statutory two-year restric-
tion period is measured from the date
when the employee’s responsibility for
a particular matter ends, not from the
termination of Government service.

(b) Restrictions Applicable Only to
Former Senior Employees:

(1) Two-Year Bar on Assisting in Rep-
resenting. (i) A former Senior Employee
is restricted for two years from assist-
ing in representing another person by
personal appearance before an agency
as to a particular matter involving a
specific party if the former Senior Em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee.

(ii) The statutory two-year period is
measured from the date of termination
of employment in the position that was
held by the Senior Employee when he
participated personally and substan-
tially in the matter involved.

(2) One-Year Bar on Attempts to Influ-
ence Former Agency. (i) A former Senior
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Employee is restricted for one year
from any transactions with the former
agency on a particular matter with the
intent to influence the agency, regard-
less of the former Senior Employee’s
prior involvement in that matter.

(if) This restriction is aimed at the
possible use of personal influence based
on past Government affiliations in
order to facilitate transaction of busi-
ness. Therefore, it includes matters
which first arise after a Senior Em-
ployee leaves Government service.

(iii) The restriction applies whether
the former Senior Employee is rep-
resenting another or representing him-
self, either by appearance before an
agency or through communication
with that agency.

(c) OFPP is a separate agency for
purposes of the foregoing restrictions
on post-employment activities.

§1304.4606 Exemptions.

(a) General. (1) Communications made
solely to furnish scientific or techno-
logical information are exempt from
these prohibitions.

(2) A former Government employee
may be exempted from the restrictions
on post-employment practices if the
Deputy Director of OMB, in consulta-
tion with the Director of the Office of
Government Ethics, executes a certifi-
cation that is published in the FEDERAL
REGISTER. The certification shall state
that the former Government employee
has outstanding qualifications in a sci-
entific, technological or other tech-
nical discipline; is acting with respect
to a particular matter which requires
such qualifications; and the national
interest would be served by his partici-
pation.

(b) Specific. The one-year bar shall
not apply to a former Senior Employ-
ee’s representation on new matters if
the former Senior Employee is:

(1) An elected State or local govern-
ment official, who is acting on behalf
of such government; or

(2) Regularly employed by or acting
on behalf of an agency or instrumental-
ity of a State or local government; an
accredited, degree-granting institution
of higher education; or a non-profit
hospital or medical research organiza-
tion.

§1304.4608

§1304.4607 Advice to former Govern-
ment employees.

The Office of General Counsel, OMB,
has the responsibility for providing as-
sistance promptly to former Govern-
ment employees who seek advice on
specific problems.

§1304.4608 Administrative Enforce-
ment Procedures (18 U.S.C. 207(j); 5
CFR 737.27).

(a) Whenever an allegation is made
that a former Government employee
has violated 18 U.S.C. 207(a), (b) or (c)
or any of the regulations promulgated
thereunder by the Office of Govern-
ment Ethics or by OMB, the allegation
and any supporting evidence shall be
transmitted through the Office of Gen-
eral Counsel to the Deputy Director,
OMB.

(b) Allegations and evidence shall be
safeguarded so as to protect the pri-
vacy of former employees prior to a de-
termination of sufficient cause to initi-
ate an administrative disciplinary pro-
ceeding.

(c) If review by the Office of General
Counsel, OMB, shows that the informa-
tion concerning a possible violation
does not appear to be frivolous, the
Deputy Director, OMB, shall expedi-
tiously provide all relevant evidence,
any appropriate comments, and copies
of applicable agency regulations to the
director, Office of Government Ethics,
and to the Criminal Division, Depart-
ment of Justice. Unless the Depart-
ment of Justice informs OMB that it
does not intend to initiate criminal
prosecution, OMB shall coordinate any
investigation or administrative action
with the Department of Justice in
order to avoid prejudicing criminal
proceedings.

(d) After appropriate review and rec-
ommendation by the Office of General
Counsel, if the Deputy Director, OMB,
determines that there is reasonable
cause to believe that there has been a
violation, the Deputy Director may di-
rect the Office of General Counsel to
initiate an administrative disciplinary
proceeding and may designate an indi-
vidual to represent OMB in the pro-
ceeding.
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(e) Notice. The Office of General
Counsel shall provide the former Gov-
ernment employee with adequate no-
tice of its intention to institute a pro-
ceeding and with an opportunity for a
hearing. The notice must include a
statement of allegations, and the basis
thereof, in sufficient detail to enable
the former Government employee to
prepare an adequate defense; notifica-
tion of the right to a hearing; and an
explanation of the method by which a
hearing may be requested.

(f) Hearing. A hearing may be ob-
tained by submitting a written request
to the Office of General Counsel.

(g) Examiner. The presiding official at
the proceedings shall be the hearing ex-
aminer, who is delegated authority by
the Director, OMB, to make an initial
decision. The hearing examiner shall
be an attorney in the Office of General
Counsel designated by the General
Counsel. The hearing examiner shall be
impartial and shall not have partici-
pated in any manner in the decision to
initiate the proceedings.

(h) Time, Date and Place. The hearing
shall be conducted at a reasonable
time, date, and place. The hearing ex-
aminer shall give due regard in setting
the hearing date to the former Govern-
ment employee’s need for adequate
time to properly prepare a defense and
for an expeditious resolution of allega-
tions that may be damaging to his rep-
utation.

(i) Hearing Rights. The hearing shall
include, as a minimum, the right to
represent oneself or to be represented
by counsel; the right to introduce and
examine witnesses and to submit phys-
ical evidence; the right to confront and
cross-examine adverse witnesses; the
right to present oral argument; and, on
request, the right to have a transcript
or recording of the proceedings.

(J) Burden of Proof. OMB has the bur-
den of proof and must establish sub-
stantial evidence of a violation.

(k) Decision. The hearing examiner
shall make a decision based exclusively
on matters of record in the proceed-
ings. All findings of fact and conclu-
sions of law relevant to the matters at
issue shall be set forth in the decision.

(I) Appeal within OMB. Within 30 days
of the date of the hearing examiner’s
decision, either party may appeal the

5 CFR Ch. Il (1-1-98 Edition)

decision to the Director. The Director
shall make a decision on the appeal
based solely on the record of the pro-
ceedings or on those portions of the
record agreed to by the parties to limit
the issues. If the Director modifies or
reverses the hearing examiner’s deci-
sion, he shall specify the findings of
fact and conclusions of law that are
different from those of the hearing ex-
aminer.

(m) Administrative Sanctions. Adminis-
trative sanctions may be taken if the
former Government employee fails to
request a hearing after receipt of ade-
quate notice or if a final administra-
tive determination of a violation of 18
U.S.C. 207 (a), (b) or (c) or regulations
promulgated thereunder has been
made. The Director may prohibit the
former Government employee from ap-
pearance or communication with OMB
on behalf of another for a period not to
exceed five years (5 CFR 737.27(a)(9)(i))
or take other appropriate disciplinary
action (5 CFR 737.27(a)(9)(ii)).

(n) Judicial Review. Any person found
by an OMB administrative decision to
have participated in a violation of 18
U.S.C. 207 (a), (b) or (c) or regulations
promulgated thereunder may seek judi-
cial review of the administrative deci-
sion.

PART 1305—RELEASE OF OFFICIAL
INFORMATION, AND TESTIMONY
BY OMB PERSONNEL AS WIT-
NESSES, IN LITIGATION

Sec.
1305.1 Purpose and scope.
1305.2 Production prohibited unless ap-

proved.
1305.3 Procedures in the event of a demand
for disclosure.
1305.4 Procedure in the event of an adverse
ruling.
1305.5 No private right of action.
AUTHORITY: 31 U.S.C. 502.

SOURCE: 62 FR 29285, May 30, 1997, unless
otherwise noted.

§1305.1 Purpose and scope.

This part contains the regulations of
the Office of Management and Budget
(OMB) concerning procedures to be fol-
lowed when, in litigation (including ad-
ministrative proceedings), a subpoena,
order or other demand (hereinafter in
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